EMPLOYMENT LAW REPORT

Enforcing the WARN Act In The Shadow Of The Great Recession

By Justin D. Cummins

Introduction

Congress adopted the Worker Adjust-
ment and Reemployment Notification Act
(“WARN Act”) to enable employees and
their communities to have an opportunity
to plan for, and minimize the disloca-
tion caused by, mass layoffs and facility
closings. In other words, the WARN Act is
properly understood as partly a response
_ to the impact of globalization. Toward
that end, the statute provides for impor-
tant remedies to aggrieved parties.

To make remedies under the WARN Act
more than illusory, however, plaintiff
counsel must take care to ensure that the
praper parties in interest are included in
any litigation pursued. Toward that end,
the integrated enterprise doctrine and
the successor liability doctrine should
guide plaintiff counsel’s investigation
and analysis of potential WARN Act
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claims both before and during the pros-
ecution of a case.

. WARN Act Basics

The WARN Act creates a private right of
action to address various actions by em-
ployers in connection with mass layoffs
and facility closings.* If an employer
does not provide 60-days notice to the
workforce before doing a mass layoff or
closing a facility, aggrieved employees
and/or their representatives — typically
labor unions — may sue the employer.?

An “employment loss” that triggers the
WARN Act happens when an employer
reduces work hours by more than 50
percent during each month of a 6-month
period or lays off at {east 33% of the
workforce for at least 6 months.? A
facility closing occurs for purposes of
the WARN Act if there is a permanent or
temporary shutdown of “facilities or
operating units” within a single work-
site.4 In other words, a facility closing
occurs even if some employees continue
to work so long as there is an “effective
cessation of production of the work per-
formed by a unit.”s

The relevant regulations promulgated by
the United States Department of Labor
(“DOL”} include temporary employees
for calculating whether a mass layoff has
occurred under the WARN Act — but those
temporary employees are not entitled to
WARN Act notice and the corresponding
damages for not receiving such notice.®
The DOL regulations also define a facility
under the WARN Act as including “con-
tiguous locations,” sites within “reason-
able geographic proximity” if they are
“used for the same purpose and share
the same staff and equipment,” and the
location to which traveling employees
“are assigned as their home base, from
which their work is assigned, or to which

they report.””

WARN Act cases typically involve adverse
conduct that affects a large number of
people in virtually same way, so the
corresponding claims are especially
amenable to class certification. Indeed,
various federal courts have ruled that a
bankruptcy judge may apply the stan-
dards of Federal Rule of Civil Procedure
23 to permit class-wide pursuit of credi-
tor claims under the WARN Act.® In any
event, that labor unions plaintiffs can
prosecute claims on behalf of aggrieved
members means that a WARN Act case
can be litigated as a de facto class action
that renders broad relief.

Employers have several potential defens-
es. The faltering-business defense ap-
plies only to facility closings and will be
successful if an employer can show that
it reasonably believed it would be able to
obtain necessary financing or business
and that giving notice would preclude
receipt of the financing or business.?

The unforeseen-business-circumstances
defense, if both non-forseeability and
causation are proven, allows employ-

ers to give less than 60 days notice - or
even no notice at all, depending on the
proven facts.’® The good faith defense
can be asserted to lessen liability under
the WARN Act if the employer proves both
subjective and objective good faith and
an objectively reasonable belief that the
employer’s conduct complied with the
statute.*

Employers subject to collective bargain-
ing agreements can also avoid providing
WARN Act notice if the workforce is not
working due to a legitimate lockout — so
long as the lockout is not intended as a
subterfuge to evade obligations under
the statute.®? Whether a lockout is a
subterfuge turns on the pretext analysis
applied under Title Vil and similar federal
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employment statutes.”® That issue gen-
erally should not be decided by a motion
for summary judgment.

if they prevail, plaintiffs can recover up to
60 days worth of compensation under the
WARN Act.* Virtually every Circuit has
held, however, that plaintiffs can recover
only for the work days within the 6o-day
time period — meaning approximately 45
days of compensation.* If the facility

in question has operated 7 days a week,
then plaintiffs are far more likely to be
able to recover 60 days of compensa-
tion.” Employees may be able to recover
scheduled overtime compensation as
well.®

Like many other employment statutes,
the WARN Act provides for the award of
reasonable attorney’s fees and litigation
costs to prevailing plaintiffs.® In addi-
tion, the statute authorizes the assess-
ment of civil penalties against employers
that run afoul of their legal obligations.*
Importantly, the limitations period
governing WARN Act claims in the Eighth
Circuit is far longer than for other em-
ployment claims; the period is 6 years.”

Il. Ensuring Full Accountability:
Proving Integrated-Enterprise Liabil-
ity Under The WARN Act

Perhaps because the WARN Act concerns
employers experiencing severe economic
problems, the corresponding regulations
promulgated by the DOL specifically ad-
dress whether multiple companies can be
considered “the employer” for purposes
of WARN Act liability. The five factors
considered under the DOL regulations are
as follows:

(1) common ownership;

(2) common directors and officers;
(3) de facto control;

(4) common personnel policies; and

(5) dependency of operations.??

in issuing its regulations on joint-employ-

er liabitity, the DOL expressly confirmed
that the DOL’s 5 factors do not displace
existing Federal or State law, including
the broadly interpreted integrated enter-
prise standard recently reaffirmed by the
Eighth Circuit in Sandoval v. Am. Bldg.
Maint. Indus., Inc., 578 F.3d 787, rhrg.
and rhrg. en banc denied 578 F.3d 787

(8th Cir. 2009).23 The four factors consid-

ered under the integrated enterprise test
are as follows:

(1) interrelationship of operations;

(2) common management;

(3) centralization of labor relations; and
(4) common ownership.

The 4-factor integrated enterprise stan-
dard — which is construed liberally - is
highly similar to the 5-factor DOL test.>
Accordingly, federal courts around the
country have used the integrated enter-
prise standard in WARN Act cases.?® In
Sandoval, the Eighth Circuit emphati-
cally established that, pursuant to the
integrated enterprise doctrine, “liberal
construction is . . . given to the definition
of ‘employer.’”?

Both pre- and early post-suit discovery
should focus on obtaining testimony
and documents relevant to the factors
constituting the integrated enterprise
standard and the DOL factors. That way,
the lawsuit will capture all appropriate
defendants or, if not, the pleadings can
be amended appropriately and consis-
tentwith the Court’s scheduling order.

lll. Keeping The Eyes On The Prize:
Establishing Successor Liability
Under The WARN Act

To ensure that plaintiffs can actually col-
lect any judgment they obtain, plaintiff
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counsel should conduct both pre- and
post-suit discovery with an eye toward
identifying any potential successor is-
sues. Successor companies are more
likely to exist in the context of WARN Act
cases than in other employment matters
given the substance of the WARN Act,
which by definition concerns employers
in dire financial circumstances.

continued on page 33
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Accordingto the Eighth Circuit, the doc-
trine of successor liability “was settled
law even in the time of Blackstone.”2®
The doctrine has been applied when a
company becomes effectively insolvent
due to, forexample, tactical asset trans-
fers. Asthe Eighth Circuit put it, “[t}he
purpose of corporate successor liability,
as indicated, is to prevent corporations
from evading their liabilities through
changes of ownership when there is a
buy out or merger.”*

Federat courts have invoked the doctrine
in an array of employment cases out of
concern for equity and for maintaining
the rule of law: “[iln the case where the
predecessor company no longer had any
assets, monetary relief would be pre-
cluded. Such a result could encourage
evasion in the guise of corporate trans-
fers of ownership.”3® Consequently,
federal courts have applied the successor
tiability doctrine under the WARN Act.3

The Eighth Circuit has long held that suc-
cessor liability exits when any one of the
following applies:

(1) The purchasing company explicitly or
implicitly assumed liability;

(2) Thetransfer of assets amountsto a
de facto consolidation;

(3) The purchasing company is a continu-
ation of the purchased company; or

(4) The transfer of assets occurred to
escape liability.3

More recently, the Eighth Circuit out-
lined considerations that are relevant
to whether a company has successor
liability:

(1) Whether the successor company had
notice of the claims;

(2) Whether the predecessor company
can provide relief;

(3) Whether the successor company has
continued business operations;

{(4) Whether the successor company uses
the same plant;

(5} Whether the successor company uses
substantially the same work force;

(6) Whether the successor company -

uses substantially the same supervisory
personnel;

(7) Whether the same jobs exist under
substantially the same working condi-
tions with the successor company;

(8) Whether the successor company uses
the same machinery, equipment, and
methods of production; and

(9) Whether the successor company
produces the same product. 33

In short, “[t]he ultimate inquiry always
remains whether the imposition of the
particufar legal obligation at issue would
be equitable and in keeping with federal
policy.”ss Effective use of discovery pro-
cedures, including requests for admis-
sions, document requests, and company
representative depositions, can uncover
evidence probative of successor liability
as established by the Eighth Circuit prec-
edent outlined above.

In any case, plaintiff counsel should be
prepared to resist efforts by defense
counsel to apply State-law standards.
First, the WARN Act is a federal statute
enforced in federal court, so State law
should not control. Second, State law on
successor liability is difficult standard to
meet. A plaintiff typically has to prove
that intangible assets were transferred
without consideration or that the transfer
was otherwise fraudulent before succes-

sor liability will attach.3s The alter ego
doctrine under State law also provides
little assistance as it is challenging to
pierce the corporate veil, especially in
this era of increasing corporate complex-
ity and sophistication.3®

Conclusion

The WARN Act has been more frequently
invoked in the past few years as the eco-
nomic crisis persists. The statute offers
important remedies that can lessen the
devastating impact on entire communi-
ties caused by mass layoffs and facility
closings.

Before filing suit and continuing through
litigation, Plaintiff counsel should inves-
tigate carefully the corporate structure
of the companies potentially implicated
under the WARN Act to ensure full ac-
countability and relief. Theintegrated
enterprise doctrine and the successor
liability doctrine are two powerful tools
for plaintiff counsel in that regard.

129 U.S.C. § 2101, et seq.
229 U.S.C. §§ 2102, 2104.

3 29 U.S.C. § 2102(a)(3), (6).
4 29 U.S.C. § 2101(a)(2).
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