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Introduction

Employment cases typically involve complex and
fact-intensive allegations about discriminatory

or other unlawful conduct. The claims can also
be highly charged emotionally and even morally.
Therefore, it should not be surprising that the
outcome of such cases can vary dramatically
even when the fundamental factual allegations
and governing legal principles basically remain
the same. Recent decisions by the Eighth Circuit
illustrate this dynamic, providing a contrast in how
race discrimination and retaliation claims in the
workplace are addressed.

I. A Positive Plantiff Qutcome

In Bennett v. Riceland Foods, Inc., two white,
male maintenance employees at a rice-milling
facility complained about race discrimination
against African-American employees by their
supervisor.! The employer investigated the
complaint of race discrimination and found no
merit.? Several months after the two white, male
employees complained about race discrimination
against African-American employees, the employer
laid off the two white, male employees as part of
a company restructuring.? The two white, male
employees filed suit, alleging that the layoff was
illegal retaliation.

Unlike many employment cases filed in Federal
court these days, the two white, male employees’
case went to trial. The Arkansas jury hearing that
case found that the employer had retaliated against

the two white, male employees and awarded
$300,000 in emotional distress damages—in
addition to substantial back pay—based only
on lay testimony.* In other words, the jury
awarded such a large amount for emotional
distress damages without reference to medical
records or reliance on medical testimony. It
also warrants highlighting that the two white,
male employees received the $300,000 in
emotional distress award despite not being the
target of the alleged race discrimination.’

The Eighth Circuit, which many to consider
to be among the most favorable arenas in the
country for employers, affirmed the plaintiff
verdict.® Although the Eighth Circuit has
often taken a narrow view of what constitutes
a fact question precluding summary judgment,
the Eighth Circuit ruled that evidence of the
employer’s desire for the two white, male
employees to drop their complaint about race
discrimination warranted a jury trial as to the
retaliation claims.’

Even though the Supreme Court has long
taken a broad view of what constitutes a valid
retaliation claim,? the Eighth Circuit has not
always followed suit—as discussed in Part II
below. In Bennett, however, the Eighth Circuit
adopted the liberal approach established and
expanded by the Supreme Courl in a number
of recent decisions.
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II. A Negative Plantiff
Outecome

In Wright v. St. Vincent Health
System,” an African-American surgical
technician reported race discrimination
against her by her supervisor. A mere
45 minutes after the African-American,
female employee complained about race
discrimination against her, the employer
fired the African-American, female
employee. The African-American,
female employee filed suit, alleging the
firing was illegal retaliation.

Although Wright, like Bennett
discussed above, involved claims of
retaliation in the workplace for reporting
race discrimination, Wright was
decided through a bench trial rather
than through a jury trial as Bennett
was. After conclusion of the bench trial,
the district court entered judgment
against the African-American, female
employee.!! The court ruled against the
African-American, female employee

despite acknowledging the “incredibly
suspicious timing” of the employer’s
decision to fire her.'? Put another way,
the district court found the employer’s
allegation of purported performance
problems—that which has become an
almost knee-jerk defense in these types
of cases—to be more compelling than
the “incredibly suspicious timing” of the
firing.

The Eighth Circuit affirmed the adverse
judgment against the African-American,
female employee." In the process, the
Eighth Circuit deviated from the time-
honored precedent that gives weight to
temporal proximity when analyzing the
causal connection between protected
activity and adverse action concerning
retaliation claims.™ Otherwise stated,
the Eighth Circuit ruled that no

causal connection existed despite

the “incredibly suspicious timing” of
the adverse action in relation to the
African-American, female employee’s
protected activity: complaining about
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race discrimination.'® This narrow application of anti-
retaliation protection contrasts sharply with that in
Bennett and, in fact, with the Supreme Court’s long line
of decisions in retaliation cases.!®

Conclusion

The two white, male plaintiffs in Bennett stood up

and spoke out about race discrimination against
African-American coworkers. Those plaintiffs should
be commended for their courage and integrity in doing
the right thing even when they were not the targets of
mistreatment. The African-American, female plaintiff in
Wright, however, engaged in similar protected activity;
she stood up and spoke out about race discrimination in
the workplace. Nonetheless, the outcome of the retaliation
claims in the Bennett and Wright cases could not be
more different.

What accounts for discrepaneies in case results has
confounded commentators over the years. Here, Bennett
did not involve alleged performance problems, but

the adverse action consisted of a layoff pursuant to
restructuring that occurred several months after the
protected activity; by contrast, Wright involved purported
performance problems, but the adverse action consisted
of a termination that occurred almost immediately after
the protected activity. A number of contextual distinctions
exist, moreover, including that Bennett was decided

by a jury while Wright was decided by a judge and the
plaintiffs in Bennett where white and male while the
plaintiff in Wright was African American and female. For
the sake of the nation’s civil justice system, all officers

of the court must work to ensure that such contextual
factors never play a role in case outcomes. The rule of law
requires it, and democracy depends on it. T
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