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~ The Law Regarding Employer and Employee Identity
™ As a Roadmap for More Effective Prosecution of Work-Related Claims

Justin D. Cummins

INTRODUCTION

As companies continue to seek ways to minimize
liabilities while maximizing profits, particularly while
globalization accelerates, a prevailing business model has
emerged that obscures actual employer identity. Put simply,
a growing number of companies essentially attempt to out-
source liability while retaining meaningful control and,
thus, profits. Businesses pursue this tactic through a variety
of constructs, including the creation of a parent-subsidiary,
prime contractor-subcontractor, franchisor-franchisee, or
other affiliated relationship. As explained below in Part I,
a company that takes this approach may nonetheless still be
responsible — as a joint employer under wage-and-hour, civil
rights, and/or labor law — for the actions of a purportedly
separate entity.

Another expanding business model, which is often
the flip side of the joint employer problem, involves the
misclassification of employees as somehow independent
contractors. Particularly with the explosion of the “sharing”
or “gig” economy, increasing numbers of people find that
they are no longer employees with work-related protections
long considered sacrosanct. Legitimate independent
contractors certainly exist, but the approach of some
companies has been to claim that they have no or almost
no employees. Wage-and-hour, civil rights, and labor law
provide powerful vehicles to establish employee identity
despite such classification games. Legal action under these
statutory regimes to challenge employee misclassification is
occurring with greater frequency now, as outlined below in

Part I1.!

I. THE LAW DEFINES “EMPLOYER” BROADLY
FOR ENFORCEMENT PURPOSES

For decades, the courts and enforcement agencies have
recognized that the actual employer(s) of a particular
employee are not necessarily limited to the entity held
out as the employer. The time-honored joint employer
doctrine, also known as the integrated enterprise doctrine
or the single employer doctrine, exists precisely to enable
enforcement agencies and aggrieved employees to establish
the liability of, and obtain remedies from, all culpable
parties. Although the test for establishing joint employer
status varies slightly, depending on the statutory regime
triggered, the central considerations are essentially the same
—as explained more fully below.

A. The Standard For Establishing A Joint
Employer Relationship Under Wage-And-
Hour Law

Federal courts have adopted a multi-factor standard to
structure the inquiry into whether more than one company
is liable in a given case pursued under the Fair
Labor Standards Act.’ A recent Minnesota Court of
Appeals decision articulates the standard as follows:

(1) authority to hire and fire employees;

(2) authority to promulgate work rules and
assignments, and set conditions of employment,
including compensation, benefits, and hours;

(3) day-to-day supervision, including employee
discipline; and (4) control of employee records,
including payroll, insurance, taxes, and the like.’

B. The Standard For Establishing A Joint
Employer Relationship Under Civil Rights Law

The multi-factored test adopted in wage-and-hour cases
closely resembles the standard governing employment
discrimination and other civil rights cases prosecuted under
Title VII* and similar statutes. In a high profile ruling on
employer identity, Sandoval v. Am. Bldg. Maint. Indus.,
Inc., the generally pro-employer Eighth Circuit reaffirmed
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that “a liberal construction is .
definition of ‘employer.”””’

. . to be given to the

Toward that end, Sandoval reinvigorated the applicability
of the broad four-factor standard as to what constitutes a
joint employer:

(1) interrelation of operations;

(2)  common management;

(3) centralized control of labor relations; and
(4)  common ownership or financial control.®

Significantly, all four factors need not be present for one
company to be liable for another company’s conduct.”

Virtually every other Circuit and the Equal Employ-
ment Opportunity Commission have followed the liberal
four-factor joint employer standard set forth in Sandoval to
determine whether separate companies can be jointly
liable.! Moreover, Congress has codified the broad four-
factor standard set forth in Sandoval.’

C. The Standard For Establishing A Joint
Employer Relationship Under Labor Law

The standard emphatically embraced in civil rights
cases, as exemplified by Sandoval, actually came from
precedent decided under the National Labor Relations
Act?® by the Supreme Court regarding single employer
status.!!  As under civil rights law, not all factors need
be present under labor law because no one factor is
dispositive."?

Importantly, a recent decision expanded in dramatic
fashion the scope of the joint employer doctrine — which,
under labor law, focuses on whether the labor relations of
one company are controlled by another company. In that

(continued from page 3)

case, Browning-Ferris Indus., 362 NLRB No. 186 (2015),
the National Labor Relations Board (“NLRB”) ruled that
a company is a joint employer even if it has unexercised or
otherwise indirect control over working conditions. In
reversing the NLRB Regional Director’s determination in
favor of the employer, the NLRB explained the governing
standard as follows:

In evaluating the allocation and exercise of
control in the workplace, we will consider the
various ways in which joint employers “share”
control over terms and conditions of employment
or “codetermine” them as the Board and the
courts have done in the past. *** Essential terms
indisputably include wages and hours, as reflected
in the Act itself. Other examples of control . . .
found probative by the Board include dictating
the number of workers to be supplied; controlling
scheduling, seniority, and overtime; and assigning
work and determining the manner and method
of work performance. *** The right to control,
in the common-law sense, is probative of joint-
employer status, as is the actual exercise of
control, whether direct or indirect.”

The NLRB’s decision in Browning-Ferris Indus. likely
foreshadows a similar ruling against McDonald’s in the
franchisor-franchisee context. Indeed, the General Counsel
of the NLRB has already taken the position that McDonald’s,
USA, LLC, as the franchisor, is a joint employer with
individual McDonald’s restaurants, as franchisees; hearings
before an NLRB administrative law judge are now being
scheduled regarding the joint employer issue and related
unfair labor practice charges.™

X



I1. THE LAW DEFINES “EMPLOYEE” IN AN
INCREASINGLY BROAD WAY FOR
ENFORCEMENT PURPOSES

Employee identity has become an intensely litigated
issue in recent years. For example, a class of drivers in
California has sued Uber for misclassifying them as
independent contractors. While detailing the many ways
that Uber oversees the drivers’ work, a Federal court in
California recently certified the case as a class action.
Notably, the Federal court denied Uber’s summary judgment
motion earlier in the case. Similarly, a class of cleaners
working for an on-demand/app-based cleaning company,
Handy Technologies, recently commenced suit in Federal
court in Massachusetts to challenge their classification as
independent contractors. Additional employee misclassifi-
cation litigation is pending or imminent in various other
jurisdictions across the country as well.

A. Establishing An Employer-Employee
Relationship Under Wage-And-Hour Law

The wage-and-hour statutory regime specifically defines
the employer-employee relationship in broader terms than
under common law.” Indeed, the statutory definition
of “employ” includes the expansive concept of “suffer or
permit to work.”® The Supreme Court has repeatedly
recognized that this standard goes far beyond ordinary
agency principles.!”

In short, the governing standard of whether a hired
party is an employee or an independent contractor turns on
the “economic realities” test. Although worded differently
by different courts, the crux of the “economic realities” test
includes consideration of the following general factors:

(1)  the extent to which the work performed
is an integral part of the employer’s
business;

(2)  a hired party’s opportunity for profit
or loss depending on his or her
managerial skill;

(3) the extent of the relative
investments of the employer and
a hired party;

(4)  whether the work
performed
requires
special skills
and initiative;
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(5)  the permanency of the relationship; and

(6) the degree of control exercised or retained by
the employer.'®

As to the first factor, work is integral to the employer’s
business if it is a part of the employer’s production process
or service provided; regarding the second factor, the analysis
focuses on the extent to which the exercise of managerial
skills affects a hired party’s opportunity to make and lose
money; for the third factor, the central inquiry is whether a
hired party’s investment is so great that he or she is actually
sharing the risk of loss with the employer; as to the fourth
factor, the key is whether a hired party exercises independ-
ent business judgment and competes in the open market
for business; the fifth factor is similarly context sensitive
because an impermanent relationship could be due to
industry-specific factors or the employer’s use of staffing
agencies rather than an independent contractor relation-
ship; the sixth factor, although perhaps the most complex,
does not hold any greater weight than the other factors, and
the essence of consideration is whether a hired party lacks
overall control of the working relationship even if a hired
party has significant day-to-day autonomy."

B. Establishing An Employer-Employee
Relationship Under Civil Rights Law

To determine whether a plaintiff in a civil rights case
is an employee or an independent contractor, the courts
generally follow a blending of common law agency
principles with the concept of “economic realities” akin to
what has been established under wage-and-hour law.”® As
to the agency principles portion of this analysis, the Eighth

Circuit has long recognized that “[a] primary
consideration is the hiring party’s right to
control the manner and means by which a

task is accomplished.”!

Under the fact-intensive
approach summarized in Nationwide
Mut, Ins. Co. v. Darden, the Supreme
Court has provided an illustrative list of

factors to be considered:

(1) the skill required for the
work performed;

(continued on page 6)
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(2)  the source of the instrumentalities and tools to do
the work;

(3)  the location of the work:
(4)  the duration of the relationship between the parties;

(5)  whether the hiring party has the right to assign
additional work to a hired party;

(6)  the extent of a hired party’s discretion over when
and how long to work;

(7)  the method of payment for work performed;

(8)  ahired party’s role in hiring and paying assistants;

(9)  whether the work is part of the regular business of
the hiring party;

(10) whether the hiring party is in business himself
or herself;

(11) the provision of employee benefits; and

(12) the tax treatment of a hired party.??

Importantly, the list of factors set forth in Darden “is
nonexhaustive, and [courts] also weigh the ‘economic
realities’ of the worker's situation, including factors such as
how the work relationship may be terminated and whether
the worker receives yearly leave.””

(continued from page 5)

C. Establishing An Employer-Employee
Relationship Under Labor Law

The standard under labor law closely tracks the method-
ology under civil rights law for determining whether a
hired party is an employee or an independent contractor —
that is, a hybrid common law/“economic realities” approach
prevails.** Consequently, the NLRB considers the factors
set forth in Restatement (Second) of Agency § 220, which
the Supreme Court effectively adopted in cases like Darden,
as well as “whether putative contractors have ‘significant
entrepreneurial opportunity for gain or loss” and “whether
purported contractors have the ability to work for other
companies, can hire their own employees, and have a
proprietary interest in their work.”?

To refine the application of the multi-factor considera-
tions when evaluating whether a hired party is an employee
or an independent contractor, the NLRB has adopted the
following interpretive principles:

all factors must be assessed and weighed;

(2) no one factor is decisive; (3) other relevant
factors may be considered, depending on the
circumstances; and (4) the weight to be given a
particular factor or group of factors depends on
the factual circumstances of each case.?
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The NLRB has adhered strictly to this analytical approach
t.27

“Employers face great risk under various
statutory regimes to the extent they attempt
to evade legal responsibilities through
manipulation of the corporate form.”

CONCLUSION

Employer and employee identity have become among
the most hotly contested issues in work-related litigation.
Employers face great risk under various statutory regimes to
the extent they attempt to evade legal responsibilities
through manipulation of the corporate form. The time-
honored joint employer doctrine and the long-standing
employee misclassification standards provide robust and
expanding mechanisms for holding all culpable parties
accountable for violations.
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