EMPLOYMENT LAW REPORT

The Viability of Notice Pleading and the Right to Trial
After The Supreme Court Decisions in Igbal and Gross

By Justin D. Cummins

INTRODUCTION!

Many commentators and practitioners have
suggested or even insisted that notice
pleading no longer exists after Bel/
Atlantic Corp. v. Twombly* and Ashcroft v.
Igbal,? which extends Twombly to all
federal claims filed in federal court. In
addition, some legal scholars and litigators
- have argued that Gross v. FBL Financial
Servs., Inc.,* makes it even more difficult
for plaintiffs to survive summary judgment,
let alone prevail at trial.

Although Igbal poses added risk of
dismissal for plaintiffs in legally complex
and factually nuanced cases — such as
massive anti-trust class actions and
fawsuits against members of the United
States President’s Cabinet — ordinary civil
actions should not be meaningfully
affected if lower courts apply Igbal
correctly.

Similarly, Gross will not trigger a sea-
change in the litigation of employment
claims generally if lower courts follow the
holdimg of that case. Imanyevent, Gross is
plainly limited to claims brought under the
Age Discrimination in Employment Act
(ADEA)?

Some lower courts, however, may be
tempted to stray from the actual scope and
meaning of the Supreme Court’s rulings in
Igbal and Gross. In fact, some district
court judges already have. Therefore, the
discussion below outlines and briefly
explains ljtigation tactics that may enhance
plaintiffs’ ability to prosecute their claims
after Igbal and Gross.

I. IOBAL V. ASHCROFT “MUST NOT
BE OVERREAD” AND, MOREOVER,
PLAINTIFFS MAY BE ABLE TO USE
THE RULING TO THEIR
ADVANTAGE

Igbal has generated plenty of heated
rhetoric and, in very short order, has
become perhaps the most frequently cited
case by federal courts and practitioners
alike. An accurate understanding of the
actual meaning of Igbal requires a brief
review of Igbal’s legal underpinnings,
including the Twombly decision.

A. The Framers Of The Federal
Rules Of Civil Procedure
Intended Pleading Standards To
Be Liberal

In framing the pleading standards under the
Federal Rules of Civil Procedure (FRCP),
the Advisory Committee “studiously
avoided using the terms ‘facts’ and ‘cause
of action’ because those terms created so
many problems in the code-pleading era
predating the FRCP.® As the “principal
draftsman” of the FRCP — and Rule 8 in
particular — Judge Charles Clark
“discouraged wasting time . . . “trying to
polish up the pleadings.”””’

In short, the Framers of the FRCP believed,

—~“itisnot the function of the pleading to
prove your case,” nor is it ‘the function of
the pleadings to supply the place of
evidence.””® The FRCP, then, has always
contemplated the use of discovery — not a
heightened pleading standard — as the
means to obtain information for defending
cases and guiding settlement negotiations.’
Not surprisingly, only a few specifically
enumerated causes of action have required
pleading with particularity.'

B. The Supreme Court Has Long
Enforced Fidelity To The Liberal
Notice-Pleading Standard
Established By The Federal
Rules Of Civil Procedure

Since adoption of the FRCP in 1938, the
Supreme Court has consistently followed

the liberal notice-pleading standard. The
Supreme Court perhaps most emphatically
set forth the legal standard in Conley v.
Gibson: “a complaint should not be
dismissed for failure to state a claim
unless it appears beyond a doubt that the
plaintiff can prove no set of facts in
support of his claim which would entitle
him to refief.”!!

The “no-set-of-facts” or liberal notice-
pleading standard repudiated the antiquated
common law practice of code pleading.'?
Code pleading was a hyper-technical
standard requiring a plaintiff to plead with
particularity precise facts that constitute
the specific cause of action asserted.?

In sum, under the Supreme Court’s
application of the FRCP in Conley and
related precedent, “the idea was not to keep
litigants out of court but rather to keep
them in.”** Notably, the Supreme Court
repeatedly reaffirmed the robust holding of
Conley regarding the liberal notice-
pleading standard over the decades.”

C. In Deciding Bell Atlantic Corp. v.
Twombly, The Supreme Court
Provided A Limited Clarification
Of The Liberal Notice-Pleading
Standard

The scope of the underlying claims before
the Supreme Court in Twombly were
sweeping because “plaintiffs represent a
putative class of at least 90 percent of all
subscribers . . . in an action against
America’s largest telecommunications
firms . . . for unspecified instances (if any)
of antitrust violations. . . .”'¢ Thus,
Twombly modified the pleading standard as
applied to large anti-trust class cases
involving highly complex claims and
enormous discovery costs; the clarified
standard in such cases requires pleadings
to “state a claim to relief that is plausible
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on its face.”V’

In writing for the majority, Justice David
Souter explicitly limited the reach of
Twombly to the unique fact pattern of that
case.'® Indeed, the Supreme Court in
Twombly quoted an opinion by Judge
Richard Posner of the Seventh Circuit to
explain the rationale for the decision:
“some threshold of plausibility must be
crossed at the outset before a patent
antitrust case should be permitted to go
into its inevitably costly and protracted
discovery phase.”"®

Consequently, the Supreme Court in
Twombly confirmed that it was “not
requir[ing] heightened fact pleading of
specifics. ...”? The Supreme Court
underscored the liberal nature of the
pleading standard going forward by
reiterating that “of course, a well-pleaded
complaint may proceed even _if it strikes a
savvy judge that actual proof of the facts
alleged is improbable, and ‘that a recovery
is very remote and unlikely.”” 2 In short, a
Rule 12 motion should be denied under
Twombly when a plaintiff’s factual
allegations are “suggestive of illegal
conduct.”?

In a per curiam ruling two weeks after
Twombly, the Supreme Court in Erickson
v. Pradus quoted Twombly to reiterate that
the liberal notice-pleading standard still
governs:

Federal Rule of Civil Procedure
8(a)(2) requires only a “short and
plain statement of the claim
showing that the pleader is entitled
to relief.” Specific facts are not
necessary; the statement need only
“give the defendant fair notice of
what the . . . claim is and the grounds
upon which it rests.”

Given the per curiam decision in
Erickson, the generally conservative
Seventh Circuit explained why compelling
a plaintiff to plead with heightened
specificity would improperly interfere
with the FRCP:

Requiring a plaintiff to plead
detailed facts interferes with [the
goal of deciding claims on the
merits] in multiple ways. First, and
most importantly, the number of
factual details potentially relevant
to any case is astronomical, and
requiring a plaintiff to plead facts
that are not obviously important and
easy to catalogue would result in
“needless controversies” about
what is required that could only
serve to delay or prevent trial. Most
details are more efficiently learned
through the flexible discovery
process. “Instead of lavishing
attention on the complaint until the
plaintiff gets it just right, a district
court should keep the case moving.”
Second, a plaintiff might
~sometimes have a right to relief
without knowing every factual detail
supporting its right; requiring the
plaintiff to plead those unknown
details before discovery would
improperly deny the plaintiff the
opportunity to prove his claim.”*

Accordingly, the FRCP’s requirements
should be met under Twombly as long as
plaintiffs’ pleadings provide a “short and
plain statement of the claim” and “give the
defendant fair notice of what the . . . claim
is and the grounds upon which it rests.”*
Notably, Judge Posner, who provided the
analytical underpinnings for Twombly,
cited Erickson and reiterated as follows:
“[Twombly] must not be overread. The
[Supreme] Court denied that it was
‘requir{ing] heightened fact pleading of
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specifics, a Complaint . . . does not need
detailed factual allegations.””?¢

Nonetheless, some lower courts and
commentators have argued that 7wombly
eliminated the notice-pleading standard
altogether.?” In effect, that view would
conflate the distinction between a Rule 12
motion to dismiss and a Rule 56 motion
for summary judgment.”® While that

continued on page 50
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characterization of the pleading standard
contravenes both Twombly and Erickson,
the view has gained more traction since the
- Supreme Court decided Igbal.

D. Through Ashcroft v. Igbal, The
Supreme Court Has Required
Bell Atlantic Corp. v. Twombly To
Be Applied To All Federal Claims
Pled In Federal Court

In Ashcroft v. Igbal, the Supreme Court
stated that Twombly s “plausibility”

the court to draw the reasonable
inference that the defendant is liable
for the misconduct alleged. The
plausibility standard is not akin to a
“probability requirement,” but it
asks for more than a sheer
possibility that a defendant has acted
unlawfully. Where a complaint
pleads facts that are “merely
consistent with” a defendant’s
liability, it “stops short of the line
between possibility and plausibility
of ‘entitlement to relief.””*

A recent case involving discrimination
claims under the Americans with
Disabilities Act (ADA)* illustrates how far
some district courts have attempted to take
Igbal. In Logan v. SecTek, Inc., the
plaintiff pled arguably direct evidence of
“regarded-as” discrimination, but the
district court still dismissed the claims
under Igbal® The plaintiff alleged that he
missed substantial work because of a back
injury, that he received medical permission
to return to work, and that the employer
nonetheless refused to allow him to return

standard should apply to all federal claims,
not just complex anti-trust class actions:

because “he had been out of work due to an
injury. . . .32 The district court found that
“it is merely possible, but not plausible,
that [the employer] perceived {the plaintiff]
to be disabled in accordance with the ADA
definition.” Despite acknowledging that
the plaintiff’s allegations could enable the
district court to infer that the defendant

The ambiguity of Igbal s language, which
could be construed to invite weighing a
plaintiff’s pleadings before discovery —
much like a jury weighs evidence at trial —
and then dismissing the case on that basis,
has prompted some district courts to be
extremely aggressive in granting motions
under Rule 12. Those district courts are
essentially behaving as if Rule 8 and notice
pleading have been abolished by Igbal.
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discriminated, the judge still dismissed the
case because Igbal mandates “‘factual
enhancement’ so that a plausible claim can
be stated.™

Opinions like Logan, however, appear to
be on the margin. In truth, the
pronouncements about the death of Rule 8
and the liberal notice-pleading standard are
unwarranted for a number of reasons.

First, the judicial perspective underlying
the opinion in Logan and similar cases
conflicts with actual meaning and scope
of Twombly and, therefore, fgbal — which
extended Twombly to all federal claims in
federal court. The author of the decision
in Twombly, Justice Souter, dissented in
Igbal because the majority disregarded
factual allegations as “conclusory.”® In
explaining the dissent in /qbal, Justice
Souter reiterated the meaning and scope
of the majority decision in Twombly:

Twombly does not require a court
at the motion-to-dismiss stage to
consider whether the factual
allegations are probably true. We
made it clear, on the contrary, that
a court must take the allegations
as true, no _matter how skeptical
the court may be. The sole
exception to this rule lies with
allegations_that are sufficiently
Jantastic to defy reality as we know
it: claims about little green men, or
the plaintiff’s recent trip to Pluto,
or experiences in time travel.*

Second, in extending Twombly to all
federal claims in federal court, Igbal did
not address the Supreme Court’s per
curiam and post-Twombly reaffirmation in
Erickson that the liberal notice-pleading
standard still governs.

Third, the holding in Twombly relied on
Judge Posner’s judicial reasoning, and
Judge Posner has signaled that the holding
of Igbal is limited like that of Twombly
because Igbal falls within a unique
category of cases just as Twombly does.”
In particular, Igbal involved the factually
nuanced and legally complex doctrine of
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qualified immunity as applied to cabinet-
level federal officials “who must neither be
deterred nor detracted from the vigorous
performance of their duties.”™® Igbal is not
a typical civil matter by any stretch of the
imagination.

Fourth, if Rule 8 and notice pleading were
truly dead, there would be no need for the
current effort to abolish Rule 8. The
recent manifesto calling for the abolition
of Rule § states, in pertinent part, as
follows:

Notice pleading should be replaced

by fact-based pleading. * * *
[S]ome pleading rules make an
exception for pleading fraud and
mistake, as to which the pleading
party must state “with particularity”
the circumstances constituting
fraud or mistake. We believe that a
rule with similar specificity
requirements should be applied to
all cases and throughout all
pleadings.®

Therefore, both Circuit Court and district

continued on next page
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court rulings have continued to apply a
liberal notice-pleading standard even after
Igbal* Chao v. Ballista succinctly
explained why the liberal notice-pleading
standard continues to govern even afier
Twombly and Igbal:

Notice pleading, however, remains
the rule in federal courts, requiring
only “a short and plain statement of
the claim.” While a plaintiff’s claim
to relief must be supported by
sufficient factual allegations to be
“plausible” under Twombly,
nothing requires a plaintiff to
prove her case in the pleadings.
Plausibility, as the Supreme Court’s
recent elaboration in Ashcroft v.
Igbal makes clear, is a highly
contextual enterprise — dependent
on the particular claims asserted,
their elements, and the overall actual
~  picture alleged in the complaint.*?

- Chao reiterated that, after Igbal and “in
keeping with Rule 8(a), a complaint should
only be dismissed at the pleading stage
where the allegations are so broad, and the
alternative explanations so overwhelming,
that the claims no longer appear
plausible.”® The district court in Chao
denied the motion to dismiss because the
Judge could draw at least one plausible
inference from the allegations pled. *
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E. Plaintiffs Should Consider An
Array Of Litigation Tactics In A
Post-Igbal World

Despite the various grounds for construing
Igbal narrowly, plaintiffs still face the risk
that a particular district court judge will
apply Igbal broadly and impose “the catch-
22 approach to civil litigation {wherein]
plaintiffs are told they must include certain
facts in the pleading that can be obtained
only through discovery.”#

In that context, Senator Arlen Specter, the
former Republican Chair of the Judiciary
Committee, introduced legislation that
expressly seeks to replace Ighal with
Conley as governing precedent.’

Congress likely will not pass Senator
Spector’s proposed legislation, so plaintiff
counsel should consider a number of
litigation tactics to enhance the ability of
plaintiffs to defeat Rule 12 motions and to
prosecute cases effectively in federal
court:

* Expeditiously identify the viable
cause(s) of action and underlying
elements to focus the pre-filing
investigation on the key evidence
needed to prevail at trial so that all
pleadings will satisfy even a heightened
pleading standard,

* Plead administrative claims with
B the same level of legal specificity
and factual particularity as will be
set forth in the subsequently filed
Complaint to avoid being
foreclosed from pursuing any
viable claims in court after the
administrative process;

* Plead the Complaint as if the
district court will review the
Complaint on a Rule 12 motion

§ under a Rule 56 standard in which
§ the district court weighs the
pleadings as a jury would weigh
the evidence at trial;

* Attach to the Complaint as
exhibits the key documents that

support the claims asserted or, at a
minimum, plead factual allegations with
sufficient particularity that the key
documents are expressly incorporated
in the Complaint by reference;

*

Include key documents as exhibits to
plaintiff counsel’s affidavit filed in
opposition to any Rule 12 motion
because those documents are
“necessarily embraced” by, and
therefore incorporated in, the
Complaint;*” and

*

Consider using Igbal as the basis for
moving to strike or to dismiss
affirmative defenses that a defendant
pled by merely reciting in a formulaic
fashion the legal elements without
providing any factual support.”®

Depending on the substantive claims and
damages analysis, plaintiff counsel may
also want to consider the alternative of
filing in State court, which follows a highly
liberal notice-pleading standard.®

II. GROSS V. FBL FINANCIAL SERVS.,
INC., PROPERLY APPLIED,
SHOULD NOT MATERIALLY
DISADVANTAGE PLAINTIFFS AND
MAY EVEN BENEFIT THEM

As with Igbal, Gross has
prompted pronouncements from many
quarters that employment law has
fundamentally shifted to the benefit of
defendants. A careful analysis of Gross and
employment law in general, however,
confirms that Gross no more eviscerates
employment claims than does Igbal —
provided that lower courts remain faithful
to the Supreme Court’s holding.

A. Don’t Believe The Hype: Gross v.
FBL Financial Servs., Inc. In
Perspective

In Gross, the Supreme Court considered
whether the burden of persuasion ever
shifts to the party defending an
employment discrimination claim brought
under the ADEA.%® The Supreme Court

continued on next page
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ruled that, because Congress did not amend
the ADEA (as it did Title VII*') through the
Civil Rights Act of 1991 to authorize
pursuit of discrimination claims under a
“mixed-motive” scheme, the “mixed-
motive” burden-shifting analysis first
outlined in Price Waterhouse v. Hopkins,”
does not apply to ADEA claims.® In short,
the Supreme Court in Gross held plaintiffs
retain the burden of persuasion that age
was the “but-for” cause of the challenged
employment action(s).>*

Importantly, Gross did not hold that
plaintiffs must prove age was the sole
factor or even the most significant factor
in the employer’s decision to take adverse
action. In so ruling, Gross followed its
well settled precedent under the ADEA
about what it means to prove
discrimination by an employer:
“{wlhatever the employer’s decisionmaking
process . . . the employee’s protected trait

actually played a role in that process and
had a determinative influence on the
outcome.” To quote my National
Employment Lawyers Association
colleague, Alice Ballard, “even the straw
that broke the camel’s back is the ‘but-for’
cause.”

In any event, Gross’s prohibition of proving
age discrimination claims through the
“mixed-motive” scheme generally should
have little adverse impact on plaintiffs at
trial. In contrast to the alternative
“pretext” method of proof, the “mixed-
motive” scheme typically triggers an
affirmative defense-that is highly
deleterious for plaintiff claims. In
particular, the same-decision jury
instruction accompanying the affirmative
defense presents an array of problems for
plaintiffs.

In a nutshell, the affirmative defense/same-
decision jury instruction gives defendants

two bites of the proverbial apple; first,
defendants can win by poking holes in the
liability case and second, defendants can
essentially win by precluding the award of
any damages. In addition to creating the
general two-bites-of-the-apple problem,
the “mixed-motive” scheme could
disadvantage plaintiffs in several specific
ways.

(1) The affirmative defense/same-
decision jury instruction triggers a
hypothetical inquiry — whether a
defendant “would have” taken adverse
action anyway — that shifts the focus
from defendants to plaintiffs:

* The hypothetical nature of the inquiry
invites jurors to speculate about whether
a plaintiff “deserved” the treatment —
potentially playing into possible juror
bias;

continued on next page
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* The nature of the inquiry also obscures
the fact that a defendant’s story may have
changed over time and that this shift in
rationales is highly probative of
discriminatory intent; and

* The hypothetical inquiry may open the
door for greater use of after-acquired
evidence of purported misconduct by a
plaintiff, giving defendants incentive to
be much more aggressive in discovery
and at trial.

As to the last point, at least one federal
judge has reconsidered a defendant’s
summary judgment motion, sua sponte,
under the “mixed-motive” scheme,
deeming after-acquired evidence
admissible regarding the liability question
and granting partial summary judgment
based on that evidence.*

(2) Analysis of claims subject to the
affirmative defense/same-decision
jury instruction artificially restricts
plaintiff recoveries:

* The affirmative defense/same-decision
jury instruction may cause juries to split
the proverbial baby, precluding the award
of any damages and undermining a
plaintiff’s post-trial petition for an award
of attorney’s fees and litigation costs; and

* The resulting limit on recoveries at trial
would reduce defendants’ future legal
exposure and, therefore, plaintiffs’
leverage at the bargaining table — diluting
the settlement value of cases in the future.

(3) The affirmative defense/same-
decision jury instruction poses
normative and practical challenges:

* Allowing defendants to escape paying
damages, as long as they “would have”
taken adverse action regardless of their
discriminatory intent, sends the
problematic message to jurors that
discrimination is permissible as long as
is it is not the “decisive” factor; and

* The applicability of “but-for” causation
in the “mixed-motive” scheme is usually

less readily ascertainable by jurors than
the truthfulness of a defendant’s stated
rationale under the pretext approach.

Therefore, the adverse effect of Gross in
practice should be limited to possibly
taking away plaintiffs’ argument at
summary judgment that a question of fact
exists about whether age was “a motivating
factor” in the employer’s action. Even that
potential adverse impact, however, may not
come to pass given how the Supreme Court
has defined “but-for” cause.”’

B. Gross v. FBL Financial Servs., Inc.
Should Be Applied Narrowly by
Lower Courts

The Supreme Court explicitly limited its
holding in Gross to age-discrimination
claims pursued under the ADEA.*®* In that
case, the Supreme Court squarely decided
the standard of proof under the ADEA, and
the analysis and related ruling turned on the
language of the ADEA.®

C. Plaintiffs Have Various
Litigation Tactics Available In A
Post-Gross World

The Eighth Circuit recently reversed
summary judgment for the employer in a
case brought under the ADEA, analyzing
the “but-for” standard as practically the
same as the pretext standard.® Thus, it is
important to repeat that a plaintiff proves
pretext “by showing that the employer’s
proffered explanation is unworthy of
credence.”®!

Notwithstanding how the Supreme Court
has defined “but-for” causation in ADEA
cases and otherwise and the Eighth
Circuit’s recent ruling under the ADEA,
some lower courts may now construe the
“but-for” standard as a higher burden of
proof than establishing pretext.
Furthermore, regardless of the legal
standard applied, federal courts around the
country grant summary judgment, on
average, approximately 75% of the time in
employment discrimination cases.

Therefore, plaintiff counsel should
reiterate at every turn in ADEA cases that

“but-for” causation does not mean age was
the only factor or even the most important
factor. Instead, “but-for” causation means
age “played a role in that process and had a
determinative influence. . . .”® Plaintiff
counsel can also underscore the stringent
standard repeatedly affirmed by the
Supreme Court and the Eighth Circuit
governing Rule 56 motions. Nearly 70
years ago, the Supreme Court forcefully
articulated its well settled doctrine:

The right of jury trial in civil cases
at common law is a basic and
fundamental feature of our system
of federal jurisprudence which is
protected by the Seventh Amend-
ment. A right so fundamental and
sacred to the citizen, whether
guaranteed by the Constitution or
provided by statute, should be
Jjealously guarded by the courts.%*

The Supreme Court more recently
reaffirmed the exceedingly high standard
for defendants to succeed with a Rule 56
motion:

[Tlhe court must draw all
reasonable inferences in favor of
the nonmoving party, and 1t may not
make credibility determinations
or weigh the evidence. * * * [The
court] must disregard all evidence
favorable to the moving party [that
is contradicted].®

Similarly, the Eighth Circuit has long held
that “[sJummary judgment should seldom

be granted in employment discrimination

cases. ...

In addition to the general points
summarized above, plaintiff counsel should
consider pursing the following additional
tactics in ADEA cases to defeat Rule 56
motions and to prevail at trial:

* Investigate and plead administrative
charges to uncover evidence that age
was the “but-for” cause by, for example,
ghost-writing plaintiffs’ request for a
written statement of the truthful reason

continued on next page
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for discharge (as Minnesota law
requires employers to provide) before
filing administrative charges and,
further, by preparing the administrative
Charges and the Reply to the
employer’s Response without making a
formal appearance so that the employer
may offer other rationales for the
challenged conduct;

Plead the Complaint and prepare
discovery, among other things, to draw
out whether the employer has yet more
new rationales for the challenged
conduct;

Seek evidence, especially through
requests for admissions and
depositions, that demonstrates, for
example, the employer treated others in
the same protected class similarly and
the numerous ways a plaintiff and
others are virtually identical except for
the protected class such that the
protected class can readily be shown to
be the “but-for” cause;

Pursue motions in limine to exclude
bogus rationales for the employer’s
conduct, improper comparator analysis,
and other confusing or unfairly
prejudicial information; and

Focus trial on, in particular, cogently
presenting the other-acts and
comparator evidence as well as
impeaching the credibility of
defendants’ key decision-makers and
defendants’ (shifting) rationale(s) for
taking adverse action.

In non-ADEA cases, plaintiffs can still
defeat summary judgment by showing that a
protected class was “a motivating factor.”®’
At trial in non-ADEA cases in federal
court, plaintiffs should generally prove
their claims under the pretext regime
because of the problems created by the
“mixed-motive” scheme outlined above.
That is not an issue, however, for claims
brought under the Minnesota Human Rights
Act (MHRA):6#

[T}he Minnesota Supreme Court

declined to adopt in MHRA cases
the same-decision analysis that the
federal appellate courts had been
applying in mixed-motive cases
under Title VII. The court reasoned
that allowing employers to limit or
avoid liability based on a same-
decision analysis would “defeat
the broad remedial purposes of the
[MHRA] by permitting employers,
definitionally guilty of prohibited
employment discrimination, to

Become a member

avoid all liability for the
discrimination provided they can
prove that other legitimate reasons
may coincidentally exist that could
have justified the discharge.”®

When proceeding under federal statutes
besides the ADEA, recitation of the
controlling precedent should make clear
that the same-decision jury instruction is

continued on next page
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improper as a matter of law in pretext
cases.” If defense counsel insists on the
applicability of the affirmative defense and
related same-decision jury instruction,
plaintiff counsel could first argue that the
“defense has been waived if not asserted in
the Answer. Moreover, Plaintiff counsel
can assert that a defendant is not entitled to
a same-decision jury instruction unless it
proves that it would have taken the adverse
action - not simply that it could have taken
the action for a non-discriminatory, non-
retaliatory reason.”' In any event, plaintiff
counsel should consider highlighting at
trial any critical data about people
comparable with a plaintiff to underscore
the dubious veracity of an employer’s
stated reason(s) for taking adverse action.
In other words, plaintiff counsel should try
to integrate “mixed-motive” analysis —
obviously, absent the same-decision
defense — into the pretext framework (and
“but-for” causation). ’

. CONCLUSION

Plaintiffs should not take Igbal and Gross
lightly as those rulings pose potentially
great risk — especially if lower courts
misapply the precedent. On the other hand,
plaintiffs should not be dismayed by the
decisions either. In fact, savvy plaintiff
counsel may be able to use both Igbal and
Gross to their clients’ advantage.

! A version of'this article also appears in the
2009 Labor & Employment Law Institute
manual. The author would like to thank Francis
Rojas and Tim Louris for their research and
analysis.
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